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No. 50.—F. T. Wits & Co. plaintiffsin error, vs. E. Par- 
sons & Co. defendants in error. 


{1.] As between attaching creditors, the attachment first levied, or the 
summons of garnishment first served, shall ve first ~atisfied. 

[2.] As between attaching creditors and creditors who have obtained judg- 
ment by the ordinary process of the law, the date uf the respective judg- 
ments determines the lien. 

[8.] Where several suits were instituted by different creditors against the 
same defendants, pending which one of the creditors sued out a sum- 
mons of garnishment, according to the provisions o: the Act of 1822, by 
which a considerable sum of inoney was raised and paid into Court. and 
judgments having beenobtained in all the cuits at the same term of the 
Court: Held, that the money raised by the garnishment -hould, accord- 
ing to the provisions of the Sth section of the Act of 1822, be paid over 
to all the judgments obtained against the defendants at the same term of 
the Court, pro rata. $ 
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Garnishment. Question as to which party was entitled to 
money raised by garnishment process. Argued before, and 
decided by Judge Henry R. Jackson, at Chambers of Chat- 
ham Superior Court, March, 1853. 


The following statement of factswas agreed upon by counsel 
for the respective parties in the Court below, and by consent, 
the case is brought to this Court upon the same statement. 

Ist. On the 16th February, 1852, an action was.commenced 
by Edwin Parsons & Co. against Rowland Washburn, returna- 
ble to the May. Term of the Superior Court, 1852. Process 
of garnishment at the instance of Edwin Parsons & Co. was 
served upon Andrew Low & Co. on the. 16th of’ February, 
1852. 

2d. On the 17th February, 1852, Rowland & Washburn be- 
ing unable to-pay their debts, made an assignment of all 
their effects and assets to Amzi Neely, for the benefit of 
their creditors. 

3d. Subsequently to the assignment above made, to wit: on 
the 2d day of March, 1852, F. T. Willis & Co. commenced 
their action against the said Rowland & Washburn, returnable 
to the May Term of the Superior Court;-1852, and on that 
day, at their instance, process of garnishment. was served up- 
on Andrew Low & Co. 

4th. Subsequently to the assignment above made, to wit: 
on the 17th February, 1852, Hamilton & Hardeman commen- 
ced their action against the said Rowland & Washburn, re- 
turnable to the May Term of Chatham Superior Court, 1852, 
and on that day, at their instance, process of garnishment 
was served upon Andrew Low & Co. 

5th. At the January Term, 1853, of Chatham Superior 
Court, Edwin Parsons -& Co. obtained judgment against Row- 
land & Washburn, for the sum of fifty-eight hundred and forty- 
two dollars and 24 cents; and at the same time, F. T. Willis 
& Co. obtained judgment against the said Rowland & Wash- 
burn, for the sum of sixty-seven hundred and forty dollars 
and forty-two cents; and at the same time, Hamilton & Hard- 
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eman obtained judgment against the said Rowland & Wash- 
burn, for the sum of twenty-two hundred and three dollars 
and 28 cents. } | 

Sixth. By the return of A. Low & Co. it appears that they 
were, on the 16th of February, 1852, indebted to Rowland & 
Washburn in the sum of three thousand nine hundred and fifty 
dollars eighty-three cents, which they are ready to pay over 
as the Court may direct. | 

Upon the foregoing statement of facts, the question is sub- 
mitted, “Who is entitled to receive the money? with the 
privilege to all the parties to refer, as may be necessary, to the 
assignment, and to all the proceedings before the Court.” 

Upon the argument of this question, Judge Jackson decid- 
ed that the money in dispute must be paid over to E. Parsons 
& Co. on account of their judgment against Rowland & Wash- 
burn. ‘To this decision, F..T. Willis & Co. and Hamilton & 
Hardeman excepted, upon the following grounds: 

Ist. That the Judge erred in deciding that F. T. Willis & 
Co. and Hamilton & Hardeman are not entitled to a pro 
rata distribution of the fund raised and brought into Court 
by process of garnishment against A. Low & Co. 

2d. That the Judge erred in ordering the whole of said 
fund to be paid over to E. Parsons & Co.; and more especial- 
ly that said decision is opposed to the 5th section of the Act 
of 23d December, 1822, entitled ‘‘ An Act to authorize par- 
ties plaintiffs to issue summons of garnishment im certain 
cases, as in cases of attachment,” and which said fifth section 
enacts, “‘that when any money shall be paid into Court, or 
shall be raised by the Sheriff or his deputy, or a Constable 
under this Act, the same shall be paid over to judgments 
or executions ‘against the defendant, as in other cases, ac- 
cording to the priority established by law.” 

3d. That the decision of the Judge is against the law and 
justice of the case, 


Cont, MILLER and Harpen, for plaintiffs in error. 
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BERRIEN, Law and Bartow, for defendants. 
By the Court.—Warner, J. delivering the opinion. 


[1.] That, as between attaching creditors, the garnishment 
first served shall be first satisfied, is undoubtedly a sound 
legal proposition ; that is to say, whenever a summons of gar- 
nishment issues in any case in which the ordinary process of 
the law cannot be served on the defendant, as where he resides 
out of the State, or is actually removing without the limits 
thereof, or out of the County, or absconds, Xe. 

[2.] In all such cases, the attachment first served, which 
also includes the summons of garnishment, shall be first satis- 
fied. Prince, 34. But it is to be observed, that by the 8th 
section of the Act of 1814, no lien shall be created by the 
levying of an attachment, to the exclusion of any judgment 
obtained by any creditor, before judgment is obtained by the 
attaching creditor. Ibid: 

[8.] Whenever an attachment is levied upon property, or a 
summons of garnishment issues to reach effects not the subject 
matter of levy, and a judgment is obtained against the-defend- 
ant, in a suit instituted by the ordinary process, aecording to 
the course of the Common Law, and the latter obtains a judg- 
ment prior to. the attaching creditor, the Common Law judg- 
ment will be first satisfied; or if the judgment of the attach- 
ing creditor, and the Common Law judgment be of equal date, 


_then the same will be entitled to a pro rata distribution of 


the fund mm Court. As between attaching creditors, the date 
of the levy fives the lien. As between ‘attaching creditors, 
and creditors who have obtained judgment by the ordinary 
process of the law, the date of the respective judgments deter- 
mines the lien. McDougald vs. Barnard, 3 Kelly, 169. 
Litchton § Barker vs. McDougald et.al. 5 Georgia R. 176. 
In the case now under consideration, the respective credi- 


- tors claiming the fund in Court, instituted their suits.against 


the defendants, Rowland & Washburn, by the ordinary Com- 
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mon Law process, and obtained judgments at the same term 
of the Court. 

Pending the suit, Parsons & Co. sued out a summons of gar- 
nishment according to the provisions of the Act of 1822, 
which was served upon Andrew Low & Co. The garnishees 
were indebted to the defendants the sum of $3950.83, which 
-was brought into Court by virtue of the summons of garnish- 
ment sued out at the instance of Parsons & Co., their garnish- 
ment being first served. Intermediate the service of the gar- 
nishment and the date of the judgments of the, respective 
creditors, Rowland & Washburn made an assignment of all 
their effects to Neely. 

The argument is, that inasmuch as the garnishment of Par- 
sons & Co. was first served, and brought the money into Court, 
and all the effects of the defendants having been assigned be- 
fore the rendition of the judgments, the latter created no lien 
upon the fund raised by the garnishment process; but that 
Parsons & Co. being prior in point of time in serving their 
garnishment, they obtainéd a priority of lien upon the fund, 
as in cases of attachment. 

We do not understand that garnishments issued according 
to the provisions of the Act of 1822, stand upon the same 
footing in regard to liens created thereby, as garnishments 
issued in attachment cases. It is true, that Act intended to 
afford a new remedy in certain cases therein specified, by au- 
thorizing summons of garnishment to issue, “as in cases of 
attachment,” but not to create a lien as in cases of attach- 
ment. The dth section of the Act regulates the manner in 
which the money paid into Court under the proceedings au- 
thorized by it, shall be paid over. 

By that section, it is declared, “‘ When any money shall be 
paid into Court, or shall be raised by the Sheriff, or his depu- 
ty, or by a Constable, under this Act, the same shall be paid 
over to judgments or executions against the defendant, as in 
other cases, according to the priority established by law.” 
Prince, 37. ; 

The fund in controversy, was raised and paid into Court, 
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under a proceeding authorized by this Act, and the judgments 
claiming it are against the defendants, obtained on suits insti- 
tuted by the ordinary process, and of equal date, and by law, 
as we have clearly shewn, are entitled to.a pro rata-distribu- 
tion thereof. The object of the Act of 1822, was to enable 
parties plaintiffs pending suits instituted by the ordinary pro- 
cess, to have a simple and expeditious remedy. against their 
debtors, by summons of garnishment, to issue, as in cases: of 
attachment, to reach their effects in the hands of third persons, 
and to impound the same until judgments could be obtained ; 
but that Act never contemplated, im our judgment, that the 
effects of the debtor, when so impounded, should be exclusive- 
ly appropriated to the payment of the debt of the plaintiff 
suing out the garnishment, to the exclusion of the other credi- 
tors, whose suits were pending at the.same time, and whomight 
obtain judgments at the same term of the Court. The 5th 
section of the Act forbids that-construction. The fund inthe 
hands of the Court was the property of the defendants ; the 
judgments of Willis & Co. and others, were against the defend- 
ants, and being of equal date with that of Parsons & Co. are 
of equal dignity, as established by law.” It may be true, ‘that 
but for the summons of garnishment sued out by Parsons & 
Co. the other judgment creditors would not have got any thing, 
because of the assignment to Neely ; nor would Parsons & Co. 
have gotanything. They availed themselves of the remedy 
given them by the Act of 1822, and must abide the provisions 
of that Act, as to the distribution of the fund with the other 
judgment creditors of equal dignity with themselves. 
Let the judgment of the Court. below be reversed. 
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No. 51.—Asa HO11, plaintiff in error, vs. Toe Bank oF Av- 
gusta et al. defendants. 


[1.] It:was agreed between H. and D. that if H. would give D. a letter of 
éredit, or authorize him to draw his bill on H. for the sum of $5,000, that 

- D. would invest the proceeds of the bill in cotton, and ship the same. to 
H.(who was a factor and commission merchant ia Savannah,) and: that 
H. should haye the control ofthe cotton, and dispose of the same, to meet 
the bill. Under this agreement, D. drew a bill upon H. for $5,000, which 
H. accepted. . D. carried the bill to the Bank of Augusta, where it was 
discounted, and the proceeds carried to the eredit of D. on the books of 
the bank. -Two days afterwards, D. died syddenly, and at his death, the 
money raised on the bill stood to his credit in the bank. In a contest be- 
tween the acceptor. H. and the creditors of D. Held, that-at Law the money 
raised on the bill became unconditionally the property of D. and at his 
death passed to his-administrator, to be applied to the payment of his 
debts, according to due course of law. 

[2.] That in Equity,.under the agreement, there was no lien upon the money 
in favor of H. but that in Equity; as well asat Law, it was the property of 
D.’s estate, subject to -a distribution among his creditors, as any other 
property belonging to his estate. ; 

[3.] Whether had D. lived, and invested the fund’ in cotton, according to his 
agreement, there would not have attached upon it alien in favor of H. 
good against D. and all others claiming under him as volunteers, or with 
notice; in a Court of Equity: Query ? 


In Equity, from Richmond Suporte Court. Decided by 
Judge STARNES. January nem, 1853. 


’ Asa Holt filed bis bill in Equity, to the June Term, 1849, 
of Richmond Superior Court, against Joseph Davis, slinadiie- 
trator of Thoma’ Davis, deceased, and the Bank of the State 
of Georgia, defendants, alleging, that in October, 1848, he 
gave to Thomas Davis, then in life, a letter of credit author- 
izing him to draw on said’ Holt. for the sum of five thousand 
dollars, upon the agreement of said Davis to invest the pro- 
ceeds of said bill in cotton, and to ship the cotton to Holt, 
(who is a commission merchant at Savannah,) who was to 
control the cotton purchased, and dispose of the same to meet 
the said draft; that Thomas Davis, in pursuance of this agree- 
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ment, drew his bill of exchange on Holt, for $5,000, and ne- 
gotiated the same at the Branch Bank. of the State of Georgia, 
at Augusta—which sum was placed to the credit of said Da- 
vis; that very shortly afterwards, on the 14th October, 1848, 
Thomas Davis died suddenly, leaving. $8,240.39, of. the nett 
proceeds of the bill of exchange, to his credit in said Bank, 
the same never having been drawn out; that. Davis, by his 
sudden death, was prevented from purchasing and forwarding 
the cotton; that the draft had been protested, and that the 
estate of Davis was insolvent. Joseph Davis, the administra- 
tor, by his answer, admitted that the facts charged were true, 
as he believed, and asked that such decree should be made as 
would be conformable to law, and protect the interest of other 
creditors. In April, 1850, The Bank of Augusta, and other 
creditors of Thomas Davis, filed their bill, charging that Jo- 
seph Davis, the administrator, had combined and confederated 
with Holt, to give himan undue preference; that under this 
agreement, the Dill above specified was: filed, and the answer 
made, admitting the facts. The prayer. was for an injunction 
to restrain Holt from prosecuting his: bill until the rights of 
,the other creditors could be ascertained, and that the fund 

on deposit in the Bank of the State, should be paid over to the 
adminstrator, to be distributed according to law, and for other 
and general relief. _ 

The defendants answered this bill, 28 denied all fraudu- 
lent confederacy, and moved to dissolve the injunction. The 
Court refused to dissolve the injunction, and a writ of ¢ error 
was sued to this Court, upon that refusal. 

This Court affirmed the decision of the Court below, upon 
the ground that although the fraud and combination were de- 
nied, the other creditors of Davis would have a better oppor- 
tunity of being heard upon the bill filed by them, than upon 
Holt’s bill, to which they were-not partiés. 

The answer of Holt to this bill, filed by the Bank of Augus- 
ta and others, sets up the same agreement concerning the 
draft, and the cotton to be purchased. and shipped with its 
proceeds, as is set out in the allegations of his own bill; above 
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mentioned. This bill was tried at the January Term, 1853, 
of Richmond Supérior Court. Upon the trial of this case, 
the complainant read in evidence so much of the answers of 
the defendants as admitted the complainants to be creditors of 
Thomas Davis, and ‘also read the pleadings in the case of 
Holt, complainant, vs. The Bank of the State of Georgia, 
and Joseph Davis, administrator of Thomas Davi is, as plead- 
ings, and closed their case. 

The defendants then introdiced, ‘and relied upon as evi- 
dence in the case, the whole answer of the. defendant, Asa 
Holt, as responsive to the bill) This answer, among other 
things, sets up the agreement between, Holt and Thomas Davis, 
as follows: ‘That in the month of September, 1848, said 
Thomas Davis, then in life; applied to this defendant, and pro- 
posed verbally, that if this defendant would give him a letter 
of credit, or authorize him to draw. his bill of exchange on 
this defendant for. the. sum of five thousand dollars, that he 
the said Thomas Davis, would invest the proceeds of the same 
in cotton, and ship the same to this defendant, (who is a fac- 
tor and commission merchant in Savannah,) and that this de- 


fendant should have the control of said cotton, and dispose of* 


the same to meet the said bill of exchange, That this de- 
fendant accepted the proposition of’ the said. Thomas Davis, 
and gave him a letter of credit, &e. “That in accordance 
with the agreement and said letter of credit, the said Thomas 
Davis, on the 12th October, 1848, drew his bill, ‘and negotia- 
ted the same; and that a portion of the proceeds of the said 
bill, $3,240.39, is now on deposit in the Branch Bank of the 
State of Georgia. The answer further states that Davis died 
suddenly on the 14th October, 1848, preventing him from 
complyiag with his agreement,” 

Defendants then proved by the Cashier of the Branch Bank 
of the State at Augusta, the draft drawn by. Davis, and ac- 
cepted’ by Holt; and the letter of credit referred to in the an- 
swer; they ako proved that the proceeds of the draft were 
carried to the credit of Davis on the books of the bank, and 
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that the sum of $3,240.39, of the proceeds of said —_ re- 
mains to the credit of the said Davis. 

The defendants also introduced Joseph’ Davis, as a witness, 
who testified that from his general knowledge‘of the business 
of his brother, Thomas Davis, he believed’the facts stated in 
Holt’s answer to be‘true; and that-he heard a conversation 
between his brother and Holt in the month of May or June, 
before the death of Thomas’ Davis, in which it’ was agreed 
betwéen them that Holt would accept drafts for Davis, the pro- 
ceeds of which ‘were to be invested by Davis in cofton, which 
cotton was to be consigned to Holt, to be sold for the purpose 
of meeting thése acceptaiices ; that Dayis was to write spe- 
cially to Holt for a letter of credit authorizing him to draw in 
the case of each draft he might draw.- It was further proved 
by same witness, that Holt had no funds of Thomas Davis’ in 
his hands when the draft given in evidence was drawn by Da- 
vis and accepted ky Holt, and ‘that ‘the acceptaneé was for 
the accommodation of Davis, who was at the time indebted to 
Holt on previous transactions. : 

The defendants then offered to prove by same , witness, the 
admissions and declarations of Thos. Davis, made to the wit- 
ness, that the particular draft in question given in-evidence in 
this case, was drawn by him under the same agreement with 
Holt, as before stated’; that is, that its proceeds were to be 
applied by Davis to the purchase of cotton to be consigned by 
him to enable Holt to meet his acceptance of the draft. To 
which admissions and declarations of Thos. Davis to, the wit- 
ness, complainant’s solicitor objected, unless made in the pre-_ 
sence of Holt; and the objection was sustained by the Court, 
and the testimony ruled-out. To this-ruling | defendants ex- 
cepted and this is the first error now complained. of. 

The defendants then closed their case, and Judge Starnes 
charged the Jury in substance-as follows: 

That, this bill, although filed ‘for the. purpose of enjoining 
the cause which was proceeding in the name of.Asa Holt vs. 
Joseph Davis, administrator of Thomas. Davis, and others, 
yet sets forth the statement that Holt, the defendant, has no 
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preferred claim to the fund and no lien upon it, and that it is 


distributable among the creditors of Thomas Davis. The ~ 


answer, therefore, of the defendant,* Holt, setting forth the 
character of the transaction between himself and Davis, 
which was the foundation of this draft, and setting up ana 
basing thereon his preferred lien, is responsive to the bill. 
By so considering it, the whole question of the rights of the 
creditors to this fund could be on this trial heard and deter- 
mined, and this the Supreme Court, in a decision made on one 
branch of this case, had intimated was the proper course. That 
defendant vested his claim on two grounds: first, that as an 
accommodation acceptor he has a right to have the fund in 
bank appropriated to the payment of the draft on which he 
was liable ; and second, that by the agreement between Holt 
and Davis, the money raised by the bill was to be appropriat- 
ed only in a certain way, say by investment in cotton, to be 
shipped to Holt, and that his acceptance was based upon that 
agreement; that a trust, therefore, attaches itself to the fund 
in controversy for the benefit of Holt; that upon the first 
point, without giving a speculative opinion as to whether Holt 
was technically an accommodation acceptor, it was sufficient 
to say, that if the evidence in the case shows that the fund in 
the bank is a part of the proceeds of a draft drawn by Thomas 
Davis on Holt; that it was carried by the bank to the credit 
of Davis; that this draft was drawn by agreement between 
Holt and Davis, and that by this agreement, the proceeds of 
the draft were to be invested in cotton by Davis, the cotton 
to be shipped to Holt, to be by him controlled and sold in the 
city of Savannah, he to take gains and profits by commissions 
on such sale of the cotton ; then and in such case, he knew of 
no rule of Law or Equity which gives to Holt a lien or pre- 
ferred claim on such fund; that the fund became the property 
of Thomas Davis when carried to his credit on the books of 
the bank, and could have been appropriated by him in his 
lifetime as he pleased, and the same right accrues to his ad- 
ministrator; that it was not a trust fund: to be treated as a 
trust fund, Holt should, from the beginning, have had a bene- 
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ficial interest in it; but it was not so. The fund was exclu- 
sively the property of Davis, raised, it may be, by the credit 
of Holt, but still Davis’ property; that had the fund been fur- 
nished by Holt, to be applied by Davis to a purpose specified, 
and which he had no right to use or appropriate in any other 
way, but which Holt had the right alone beneficially to ‘enjoy, 
then it might be proper to treat it as a trust fund. In short, 
that if the facts already stated by the Court be in proof, Holt 
had no right, in Law or Equity, to have this fund appropriated 
tothe payment of said draft. 

The Jury having returned a decree for the complainants, in 
accordance with the prayer of the bill, the defendant excepted 
to the charge of the Judge as erroneous throughout, so far as 
the merits of the case are considered, and upon these excep- 
tions, and the one before mentioned, to the exclusion of certain 
testimony offered by defendant, errors are assigned to this 
Court. 


Ws. T. Govunn, for plaintiff in error. 
A. J. Miter, for defendant. 


By the Court.—Nisset, J. delivering the opinion. 


[1.] Upon the bill of exchange drawn by Mr. Davis upon 
Mr. Holt, the latter having accepted, became primarily liable 
to the holder. Upon payment, being an accommodation ac- 
ceptor, he has recourse upon the drawer, and of course will 
come in for his proportion of the estate of Davis, as any other 
creditor, according to the grade of his debt, whatever that 
may be. When the bill was discounted by the Bank of Au- 
gusta, it being presented for discount by Davis, the money 
raised upon it became absolutely and unconditionally his. Be- 
ing passed to his credit on the books of the bank, and found 
thereat his death, it passed to his administrator, and became, 
in his hands, subject to distribution among the creditors in due 
course. Such is the disposition which a Court of Law would 
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make of this money. It isclear, therefore, that the acceptor, 
Holt, has no claim upon it, which a Court of Law will listen to 
for amoment. Indeed, no legal claim is set up in his behalf; 
but coming into Chancery, he says, that by virtue of the 
agreement entered into between himself and Davis, he has a 
lien upon it which that Court will respect, and will apply it to 
the payment of his acceptance, to the exclusion of the credi- 
tors at large of Davis. The question then, presented for our 
consideration is this: has Mr. Holt such a charge or claim up- 
on this fund, under the circumstances, as overrides the rules of 
Law applicable to it, and which will authorize a Court of Chan- 
cery to sieze and apply it to the satisfaction of the bill? If 
there be upon it such charge—which I designate as an equita- 
ble lien—then there is no doubt but that the administrator 
holds it in subordination to that lien, and that it is competent 
for a Chancellor to decree its appropriation tothe draft. The 
claims of the law yields to the equitable lien. 

[2.] The lien claimed by Mr. Holt cannot spring out of any 
relation which he bears to other parties upon the face of the 
bill. One of the counsel sought to raise an equity in his be- 
half, from the fact that he was an accommodation acceptor, 
occupying the position ofa surety. The idea that Courts will 
look favorably upon sureties may be conceded, but it has 
never been held that a surety, as such, has a special lien up- 
on the estate of his principal. They have the rights of cred- 
itors, and nomore. That their money, without any equiva- 
lent, has gone to increase the estate of their principal, raises, 
it may be, a natural equity, that it should be returned to them. 
But this natural equity yields to the equity which general 
rules make necessary and have established. Nor has it ever 
been held that an acceptor, when the money raised upon, the 
bill, as in this case, is susceptible of identification, has, in 
Equity, a lien upon that money, because he accepted without 
funds of the drawer in hand, and without any interest whatever 
in the uses to which the bill or its proceeds was to be applied. 
Such holding would derange the entire system of the law mer- 
chant. To maintain that system, is far more important to the 
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world, the commercial world more especially, than to relieve 
what seems to be an individual hardship. But it is not, in 
truth, a hardship, because an accommodation acceptor lends 
his credit with knowledge of his liabilities. He, in the judg- 
ment of the law, knows the law; and a liability knowingly 
and voluntarily incurred, cannot be called a hardship in a 
Court of Justice. Without farther comment upon this but 
slightly pressed view of Mr. Holt’s equity, I pass on to more 
serious presentations of his cause. 

Without a careful inquiry into the facts proven, we take 
the agreement between Holt and Davis, most favorable to the 
former, as it is set forth in his answer. 

Mr. Holt, in his answer, says, “that in the month of Sep- 
tember, 1848, Thomas Davis, then in life, applied to this de- 
fendant, and proposed, verbally, that if this defendant would 
give him a letter of credit, or authorize him to draw his bill 
of exchange on this defendant, for the sum of five thousand 
dollars, that he, the said Thomas Davis, would invest the pro- 
ceeds of the same in cotton, and ship the same to this defend- 
ant (who is a factor and commission merchant in Savannah,) 
and that this defendant should have the control of said cotton 
and dispose of the same, to meet the said bill of exchange.” 

In pursuance of this agreement, and a letter of credit from 
Holt to Davis, Davis drew upon Holt for five thousand dollars, 
on the 12th October, 1848. Holt accepted, and the bill was 
discounted by the Bank of Augusta, and the proceeds placed 
to Davis’ credit. Twodaysafter the date of the bill, Davis died 
suddenly. At the time of his death, $3240.39 cts. ofthe money 
raised upon the discount of the bill, was standing to his credit at 
the Bank of Augusta, the balance having been drawn out by him. 
The bill at maturity was protested andremains unpaid. The de- 
mand of Holtis, that the $3240.39 be decreed to go in payment 
of the bill. We are unable to agree with the learned gentlemen of 
counsel for Holt, that under his agreement with Davis, and the 
facts stated, he has a lien upon this money. It is proper to 
note that Davis dying before any cotton was bought, the lien 
claimed is upon the money. The law applicable to consignor 
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and consignee, and the doctrine of stoppage in transitu, have, 
in my judgment, no place’ in this discussion. That is to 
say, the rights of these parties are not to be determined by 
them. There was no consignment made. Aside from the law 
and doctrine applicable to consignments, we are to inquire 
whether, under the agreement, the execution of it on the part 
of Davis, being prevented by his untimely death, there is a 
lien in Holt’s favor, which a Court of Equity will enforce up- 
on the money. It is well, too, in limine, to disencumber the 
question of a weight thrown upon it by the very able counsel 
for the plaintiff in error. It was said that Holt’s equity is 
stronger and higher than that of the creditors of Davis, be- 
cause he is an accommodation acceptor, raising the fund upon 
his credit, and bound at Law topay the bill, without having re- 
ceived anything in consideration therefor, whilst they are volun- 
teers, having norights other than such as Davis himself had ; and 
that, in a contest between equities, the higher and prior equity 
will prevail. It is true, that in a contest between equities, the 
prior and strongest equity will prevail; but this is not a case 
where the rule applies. There is no conflict here between 
equities. It is a contest between the legal rights of the cre d- 
itors and one who claims anequitable right paramount. They 
plant themselves upon the Jaw; he upon a specific equitable 
lien. The question is not whether his or theirs is the strong- 
est equity, but their rights at Law being conceded, whether 
he has an equity which masters and supersedes their legal 
rights. They set up no equity. He does set up an equity 
under the agreement, which he must rest upon, irrespective of 
their want of equity. If he fails to maintain this affirmative 
position, his right to prevail over them fails without more. 

An analysis of the agreement, will show the intention of 
the parties, and its legal character. On the part of Holt it 
is agreed, in consideration of the use of the money in the 


purchase of cotton, and the consignment of the cotton to 


him, to meet the draft at maturity, that he will accept. On 
the part of Davis it is agreed, in consideration of Holt’s ac- 
ceptance, that he will, first, invest the money raised on the 
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bill in cotton ; and second, that he will consign the cotton to 
Holt, to be disposed of by him, to pay the draft at maturity. 

This is a.species of transaction very common in our State, and 
intended to promote the interests of bothparties. The draw- 
er gets money to buy cotton and hopes to realize a profit on 
the purchase, whilst the acceptor, for the use of his credit, 

protected, as he supposes, by the consignment of the cotton 
to him, realizes the usual profits of a commission merchant on 

the operation. When the bill is drawn and accepted, and de-- 
livered to the drawer, it becomes his property, to be by him 
negotiated for cash, as in this case was done by Davis. 

Holt’s part of the agreement was executed; Davis’ was execu- 
tory, and was not executed in consequence of his death. If 
Davis had lived, no doubt but that he would have complied with 

his contract in good faith. 

Now, the first and vital inquiry in this case is, what was the 
intention of the ‘parties respecting the money thus raised? 
Clearly, it was not that it was to be invested by Davis as 
trustee for Holt. By the operation of law upon the transaction, 
the property in it passed to Davis unconditionally. Holt re- 
served no interest in it, or controlover it. Nor was there any 
stipulation that Davis should use it with accountability for in- 
terest or profits to Holt. As argued by the learned counsel 
for the defendant in error, if Davis had lived and the cotton 
had been bought, and a profit made on it, that profit unques- 
tionably, would have been his ; so, if a loss had been sustained, 
the loss would have fallen upon him. In the fund, Holt had 
no interest, and how could he be the cestuz que trust of that 
fund? The truth is, the money never did belong to Holt: all 
that he advanced was his credit—all that he incurred was lia- 
bility. The money itself belonged to the Bank of Augusta, 
and when that institution paidit to Davis for the bill, it became 
his money. ‘To this day, Holt has paid no money to Davis 
and none on his account, for it appears from the record, that 
the bill is still unpaid. In the absence of any stipulation that 
the money when realized on the bill, should be held by Davis, 
as trustee for Holt, the idea of a trust is wholly unfounded ; 
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for all the rules of law, as applicable to the argument, forbid a 
trust by implication. A Court of Chancery, then, is without 
authority to apply it to the protection of Holt, upon the ground 
of a trust created by the parties. In other words, this money 
does not, in Equity, any more than at Law, belong to Mr. 
Holt. 

Nor, was it the intention of the parties, that Holt should 
have a lien upon the money to protect him from liability. The 
general objects of the contract, and alsoitsexpress provisions, 
forbid any such construction. They had no purpose that it 
should be a stationary security against Holt’s chances of loss 
on his acceptance. How absurd would it be for two intelli- 
gent gentlemen to contract together to raise money, to lie un- 
employed as a security for one of them, who had accepted the 
bill upon which it is raised. The intention was, that it should 
be used; nay, the express stipulation is, that it shall be used in 
the purchase of cotton. It was expected and intended that it 
should go into circulation and become incapable of identifica- 
tion. The contingency of Davis’ death and of the identifica- 
tion of the money in the custody of the bank, was not con- 
templated. The contrary was contemplated. And shall it 
be said that the Providence of God in the death of Mr. Da- 
vis, has created a lien upon this fund, contrary to the intention 
of the parties? Or shall it be said that the accident by which 
this money is made capable of identification, creates rights 
which do not exist by the contract? It is by the agreement 
that the rights of Mr. Holt are to be determined, and not by 
an intervening act of God. {If it be true that it was 
not the cntention of the parties to give Mr. Holt a lien upon 
the money, it seems to me that his cause is at anend. He 
puts it upon the agreement. His counsel admits that if his 
equitable lien does not grow out of the agreement, it does not 
exist. It is a conceded point in the books, that a lien cannot 
arise where, from the nature of the contract between the par- 
ties, it would be inconsistent with the express terms, or the 
clear intent of the contract. Randal vs. Brown, 2 How- 
ard’s T. C. R. 424, 425, and authorities there cited. 
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I might rest this discussion here, but the importance of the 
case, in a commercial point of view, requires a fuller consider- 
ation of it. -The argument of counsel labored to establish the 
position that, had the cotton been purchased with this fund, a 
lien would have been fixed upon that in favor of Holt, and 
therefore, by an equitable necessity, it attaches upon the fund, 
it being traceable and capable of identification. 

[3.] And it was sought to‘strengthen this position, through 
the agency of Davis’ agreement to invest it in cotton. Now, 
if Davis, had lived, and the money had been invested in cotton, 
and Holt was here. to enforce a lien upon it under this agree- 
ment, with proof of its identity, as a Chancellor, I would be 
constrained to hesitate before turning him away. Iam not 
sure but that a Court of Chancery would respect his lien on the 
cotton, whether it had actually come into his possession or not, 
as against Davis, his representatives and third persons, who 
are volunteers, or who have notice. It is true generally, that 
if a lien be created by agreement on real estate or personal 
property, or money in the hands of third persons, Equity will 
enforce it against the party, or any one claiming under him 
voluntarily, or with notice, upon the ‘ground that such an 
agreement creates a trust. Thus, if a debtor gives to his 
creditor an order upon a fund in the hands of a third person, 
it is an agreement that the debt shall be a charge upon that 
fund, and Equity will so decree. Or, if such an order is given 
upon a fund not realized, but in expectancy, when realized 
a lien attaches in Equity in favor of the creditor. Or, if a 
debtor consigns to his creditor, specific property, with instruc- 
tions to apply it in payment, a lien attaches in favor of the 
creditor which Equity will hold good against other creditors, 
and the party himself, or his commissioners in bankruptcy. 
Story’s Eq. Jurisprudence, §1231. Collyer vs. Fallon, 1 
Turn. § Rup. 469 to 476. Legard vs. Hoages,1 Vesey, Jr. 
478. Clark vs. Maran, 3 Paige, 873. Pra. in Chancery, 
174, 175. Hossack § Blount vs. Rogers, 6 Paige, 429. 
Idem, 18 Wend. 319. Richardson vs. Rust, 9 Paige, 244. 
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Whether, if cotton had been purchased with this fund, in 
pursuance of this agreement, this case would have fallen un- 


‘der these principles, may, however, admit of doubt.. The 


contract to consign the cotton was executory; it was not to 
secure an existing debt, but to protect against a_ liability. 
When:executed-by the purchase of cotton, the thing came to 
be én esse, upon which the lien could.attach. - Perhaps the most 


serious doubtmay arise out of the inquiry, whether the agree- 


ment consigning the cotton to Holt, was an agreement creating 
a.lien, or merely a personal covenant to do the thing. We do 
not: decide the-question, for it is not necessary. I will only 
add, that in the'case.of Fletcher et al. vs. Morey, Judge Story 
protected an. acceptor, under circumstances ‘very much like 
those which would: exist,in this.case, if Davis. had lived and 
invested this fund as he agreed to do. (2 Story’s R. 564.) 
The bill, in this case, asserted.an equitable lien. against cer- 
tain shipments, and the proceeds thereof, in the hands of the 
assignee of James Read & Co. as security for advances made 
by. the plaintiffs, under an agreement with James Read & Co. 
by which they weré authorized to make drafts on the plaintiffs 
in payment for merchandize, the said merchandize being pledg- 
ed and bypothecated: to the plaintiffs, as-collateral security 
for their advances.. Judge Story on the Circuit held, that 
the lien was. good_against the assignee in bankruptcy of James 
Read-& Co. Part of themerehandize-so pledged and hypoth- 
ecated, had come to ‘the hands of James Read & Co. and part 
came to the possession of their assignee, after their bankrupt- 
cy; the whole ‘being bought with money raised under the 
agreement, by bills by them drawn upon the plaintiffs, and by 
the plaintiffs accepted: The learned Judge held, that the 
pledge of the shipments was a charge in rem upon them, and 
binding as a lien -upon the drawers of the bill and their as- 
signee, who represented the creditors at large. But if it be ad- 
mitted that Equity would protect Holtif cotton had been bought, 
I do not perceive how, from that concession, it would follow that 


lien exists in the actual stateof the case, onthe money. - The 


supposititious case is very different from the actual case. If 
vou. xt 45 
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a lien would attach to the cotton, it is by virtue of the stipula- 
tion that the cotton should. be consigned to Holt, to be con- 
trolled by him to meet the bill. And a lien does not attach to 
the money, because there was no stipulation for a lien upon 
that. The former.would exist by contract ;.the latter does not 
exist at all, because as to it, there was no contract. The lien 
on the cotton was, when Davis was in life, a - possible thing ; 
now that he is dead, it is an impossibility ; whilst at. no eke 
was_the lien on the money a legal possibility. | 
N or, is the truth of the case made different by any mission 
which the agreement to invest the money in cotton bears to the 
other agreement to consign the investment to Holt, as security. 
As we have seen, the money raised on the bill ndienea to Davis ; 
there was on it no trust reserved, no lien stipulated for... There 
was an agreement to invest it in cotton. That agreement cre- . 
ated no charge upon anything—it pledged nothiug—it did not 
and could not create alien. It was a naked personal under- 
takiny, for a breach of which, had Davis lived, -Holt. might 
have had legal redress. ‘That part of the contract became im- 
possible after Davis’ death. The act-of God made its a. fall 
ment impossible. q 
Inasmuch as our ruling on the main question concludes the 
whole case, it is unnecessary to eel the other questions 
made in the record. ' 
Let the judgment be affirmed. 
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No. 52.—SrpasTIaAn C. GRENVILLE, administrator, &c. plain- 
tiff in error, vs. GEORGE .W. CRAWFORD, defendant in 
error. 


[1.] L. assigned to C., a creditor, a life policy, stipulating that should he 
die without discharging C.’s demand, C. was to hold the same as collate- 
ral security to‘pay his debt, and then to turn over the balance to L.’s 
widow. L. died, leaving the whole of Cs debt unpaid: Held, that the 
widow, and not the administrator of L., (there being no creditors,) was 
entitled to the residue of the fund after satisfying C.’s claim. 


Action, in Richmond Superior Court. . Tried before Judge 
STARNES. 


For the facts of the case, see the decision of the Court. 
Jas. T. GouLp, for plaintiff in error. 
A. J. & T. W. Miuusr, for defendant in error. 


By the Court.—Lumrx1y, J. delivering the opinion. 


[1.] Augustus Lafitte, on the 28th day of March, 1851, 
‘absolutely and unconditionally assigned to George W. Craw- 
ford, a policy. of insurance on his life, for $3,000; and on 
the lst day of April thereafter, obtained from Mr. Crawford 
an instrument of writing, acknowledging the receipt of such 
policy, as collateral security for the payment of $1,500, and 
interest thereon, on three promissory notes therein described, 
and stipulating, that should the said Augustus.Lafitte die be- 
fore the notes were paid, that after deducting the amount due 
Crawford, he, Crawford, should pay over the balance to the 
wife of the said Augustus, Mrs. Anna M.-Lafitte; in the ab- 
sence of any legal process by the creditors of the said Au- 
gustus. 

Lafitte died. without discharging his debt to Crawford, or 
any part thereof; the policy has been collected, and the bal- 
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ance paid over by Crawford to Mrs. Lafitte—he taking a guar- 
antee from her attorney, that he should be saved harmless from 
the claim of the legal representatives of Lafitte. And this 
action is brought by the administrator of Augustus Lafitte, to 
recover of Crawford the balance so paid by him to Mrs. La- 
fitte, as assets of the estate of his intestate. 

Is the plaintiff entitled to recover? or is Mrs. Lafitte enti- 
tled to the residue of the policy, after deducting the amount-of 

Crawford’s debt, as against the administrator ? 

It is insisted on the part of the plaintiff, that this transac- 
tion is a mortgage, and that Augustus Lafitte being entitled to 
redeem the policy, by the payment of Crawford’s debt, during 
his lifetime, that the same right descends to his legal repre- 
sentative. Concede that this whole transaction, taken togeth- 
er, constitutes a mortgage, so far as Crawford, the créditor, is 
concerned, still it is something more. It not only provides 
for the satisfaction of Crawford’s debt, but it secures the re- 
mainder of the fund to Mrs. Lafitte. Mrs. Lafitte, under this 
contract, took a contingent estate in this surplus, revocable by 
the payment by her husband, in his lifetime, of Crawford’s 
debt ; and Lafitte having died without discharging Crawford’s 
demand, the interest of his widow became thereby vested and 
indefeasible. 

For it by no means follows that, because Lafitte himself 
could, by the terms of the agreement, revoke the voluntary 
settlement made for ‘the benefit of his wife, that the same 
right descended to his administrator. Yet this assumption is 
indispensably necessary to sustain this suit. On the contrary, 
Mrs. Lafitte’s right was not consummated : until the death of 
her husband. She -was only entitled to the balance in the 
event of her husband’s dying without satisfying Crawford’s 
claim. His death, therefore, was a material link in the chain 
of her title to this fund. That event put it out of the power 
of the administrator, or any body else, except the creditors of 
her husband, (and it does not appear that there are any,) to 
defeat her right. 

The administrator might still, perhaps, have had the right 
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to pay Mr. Crawford’s débt out of the general funds of his in- 
testate’s estate; but that would not have discharged the poli- 
cy from the trust created .by the husband, to make provision 
for his wife, as tothe overplus. - Nor. could the trust . fail for 
want of a trustee. A Court of Chancery would appoint a 
trustee to protectit. 

But is it true, as has been contended, that the discharge of 
his debt by the administrator, would have dissolved Mr. 
Crawford’s connection with this-fund? We apprehend - not. 
In addition to the collection of his own:demand, he undertook 
to pay the balance to the widow, and the legal title to this 
balance remained in his hands for this purpore, and until this 
was done. 

Our judgment consequently: is, that Mrs. Lafitte, and not 
the administrator of her deceased husband, is entitled to. this 
money. 





No. 53.—Davip R. MustT1n, plaintiff in error, vs. CHARLES 
E. Mustiy, defendant in_error. 


[1.] Where an affidavit.to hold a party defendant to bail in a suit pending 
in the Court of Common Pleas for the City of Augusta, was a substantial 
compliance with the provisions of the Act authorizing bail process to is- 
sue: Held, thet it was not necessary that it should he specially stated in the 
affidavit, that the defendant was a resident of-the City, especially when 
it was alleged on the face.of the proceedings that he was a resident of the 
City. = 2 


Certiorari; from Richmond Superior Court. 
The plaintiff in error was held to bail upon process issuing 
from the Court of Common Pléas of Augusta, in an action of 


assumpsit, upon the statutory provisions applicable to that 
Court, in November, 1852. He gave bond for his appearance 
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at the December Term, and at that Term moved the Court to 
dismiss the bail process, “‘ because the affidavit did not state 
that the defendant in that Court was of said City, or any other 
fact entitling the Court, prima facie, to jurisdiction. This 
motion was overruled by the Court, and the plaintiffin error re- 
moved the case, by writ of certiorari, to the Superior Court, 
upon exceptions to the decision of the City Court, upon the 
above stated motion. 

In answer tothe writ of certiorari, — GouLD returned, 
“that the motion to dismiss.the bail writ was overruled, be- 
cause, though the affidavit forbail did not state the fact that 
the defendant was a resident of the City of Augusta, that 
fact did appear in the bail process; and further, that the suit 
in which said decision was made, has not yet been decided, nor 
in order for trial, but.the above motion was overruled at the 
appearance term of said Court, which is for trial at the term 
now ensuing. 

Upon this return to the writ of certiorari, Judge STaRNES 
overruled the certiorarz, to which decision the plaintiff in error 
excepts. 


A. H. H. Dawson, for plaintiff in error. 


A. J. & T. W. Miter, for defendant. - 
By the Court.—Wannmr, J. delivering the opinion. 


[1.] The objection to the bail affidavit is, that it does not 
state that the defendant isa resident of the City of Augusta. 
It appears, however, on the face of the-record, that the de- 
fendant is a resident of the City, which was sufficient to give 
to the Court of Common Pleas of the City of Augusta jurisdic- 
tion of the cause. 

The affidavit to hold the defendant to bail, is.a substantial 
compliance with the Statute authorizing bail process to issue 
in that Court ; nanetore, let the judgment of the Court below 
be affirmed. 
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No. 54.—Jomnn O. Lave@uurn, administrator of Thomas 
Laughlin, plaintiff in-error, vs. James D. GREENE, executor 
of Thomas Wilkins. 


[1.] Ifthe answer of a defendant in Equity springs out of the allegations in 
the bill, and its statements stand connected in substance with-the subject 
matter of the allegations, although not literally and directly responsive 
they are to go to the Jury as evidence for the defendant, for as much as 
they may be worth. . 


[2.] A new trial will not be granted upon the ground that the verdict was 
contrary to‘evidence, when there isany evidence to support the finding. 


In Equity, from: Columbia Superior Court. Motion for 
new trial. Decided by Judge Starnus, at Chambers, 24th 
May, 1853. ' ; 

The plaintiff in error filed his bill in the Superior Court of 

Columbia County, against the defendant, the executor of 
Thomas Wilkins, averring that Thomas Laughlin, his intestate, 
departed life in Chatham County some time about the year 
1794, leaving a considerable real and personal estate, and two 
sons, the complainant and one Thomas Laughlin, and his wid- 
ow, Sarah H. L., his heirs at law; that about the year 1796, 
the said Sarah H. L>intermarried with Thomas Wilkins, and 
that the said Thomas took into his possession the estate of 
said Thomas Laughlin, consisting of negro slaves and other 
personal property, and removed to the County of Colum- 
bia, where he resided until his death, in the use and enjoyment 
of said property, having sold certain portions of it, and invest- 
ed the proceeds; that Wilkins died about the year 1847, and 
left a will, by which the defendant, Greene, was appointed ex- 
ecutor, and that he was qualified and took into his possession, 
as part of the estate of Wilkins, certain slaves, (named in the 
bill,) who are averred to be the remnant of the-negroes origin- 

ally belonging to Thomas Laughlin, at the time of his death, 

or their issue and increase, or purchased with the proceeds of 
those sold; that no administration was ever taken out on the 
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estate of Thomas Laughlin, until the year 1849, when admin- 
istration was granted to the complainant; that the brother of 
complainant, the other son of Laughlin, has not been heard of 
for many years, and is dead ; that during the life of Wilkins, 
complainant applied to him for some account of his father’s 
estate in his hands, but was told and put off with the promise, 
that he should have an equal share of all Wilkins’ estate with 
the children of Wilkins, at his death, but that this promise has 
not been complied with. The defendant is required to answer to 
the best of his knowledge, information’and belief, ‘when and 
where the said Laughlin died, what estate he left, and what 
portion thereof, describing it, came into the hands and posses- 
sion of Thomas Wilkins, upon his marriage with Sarah H. 
Laughlin, and what disposition he made of the same?” &c. 
The bill contains the usual prayer for account. 

To this bill.the defendant answered, and upon the trial of 
the cause, certain portions of the answer were objected to by 
complainant, as evidence, as not being responsive to the alle- 
gations ofthe bill. The Judge admitted them to be read for 
the consideration of the Jury, subject to the rules governing 
evidence in Chancery cases. The portions of the answer thus 
objected to, and upon the admission of which as evidence, error 
is assigned to this Court, are as follows: ‘That as to the pro- 
perty left by said Laughlin at his death, this defendant can or 
does know nothing, only fromthe following circumstances: He 
was wellacquainted with Thomas Wilkins, who, after the death 
of Thomas Laughlin, married his widow; that for many 
years after this marriage, this defendant, of his own intimate 
and personal knowledge, states that the said Wilkins and wife 
were in the most indigent circumstances; that said Wilkins 
used to carry his corn: to mill on his back, such was his desti- 
tution of means, that he was not -able to. own a horse; that 
such was his abject penury; that he used to go from house to 
house through the community in which he lived, to work out 
by the day, at any and all kinds of labor; that he has known 
him to split rails by the day, work on farms, &c.; that there 
is no negro named in said will that Wilkins did not purchase 
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with his own money, and that they were not purchased with 
moneys raised from the estate of Laughlin, as this respondent 
verily: believes-said Laughlin left no estate of any kind ex- 
cept old Sambo, that was. sold as above mentioned, to pay the 
debts of said Laughlin, deceased, and that the proceeds of the 
sale. were not sufficient for that purpose, and that the estate of 
said Laughlin, deceased, was in fact reputed to have been in- 
solvent, and to the best of respondent’s information, was insol- 
vent at his death.” Other portions of the answer admittéd to 
be responsive, and included within the lines marked by the 
Judge, own that to the best of the information and knowledge 
of respondent, none of the estate in his hands ever did belong 
to Thomas Laughlin, or was purchased with funds derived from 
that estate. 

The complainant introduced testimony as follows: 

1st. The letters of administration on the estate of Thomas 
Laughlin, deceased, granted on the, 5th November, 1849, by 
the Court of Ordinary of Chatham County. 

2d. The admissions in defendant’s answer, as fo the place 
and time of the death of Thomas Laughlin, and-of its being 
“well nigh a.quarter of a century since a man bearing the 
name of complainant: was last heard of. “3 

3d. The testimony of Sarah. H. Wilkins, who proved—that 
Thomas Laughlin died on Gov. Telfair’s plantation, Back ri- 
ver, 8..C.,.in.the year 1796; that she (widow of said Thomas) 
married Thomas Wilkins in 1798; that.complainant is the son 
of Thomas: Laughlin ; that he. has lived in Columbia, Wilkes, 
Hancock and Chatham; has led a roving life, and been a va 
at one time about eighteen years. That her first husband, 
Thomas Laughlin, left three negroes, Sambo, Sucky.and Aley, 
which came-to the possession of her second husband, Thomas 
Wilkins; also, household and kitchen furniture: the negroes 
worth about fourteen hundred dollars—the girls hired at one 
dollar per week each, and the man at_ten dollars -_per month. 
That her second husband disposed of said slaves, as well-as the 
other property left. by the said Thomas Laughlin. 

4th. The testimony of John Bynum, who proved—that in 
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1826 or 1827, Thomas Wilkins told him that John O. Laugh- 
lin had been to.see him and threatened to sue him for said 
John’s portion of his father’s estate; that he (Wilkins) thought 
he and his wife had compromised with said John, by agreeing 
to put him on equal footing with his (Wilkins’) two children, at 
his death; that in 1845 Wilkins spoke to witness, and asked 
him if he remembered what he told him (in 1826 or 1827,) re- 
peating it. Witness said he did, and asked him (Wilkins) if 
he intended to stand up.punctually, as. Laughlin had done. 
Wilkins answered that he would, that he was a punctual man. 
Wilkins stated in the first conversation. that there had been 
no administration on the estate of Thomas Laughlin. 

5th. The. last will and testament of Thomas Wilkins, proved 
in 1847, in which no provision was made for complainant. 

The defendant offered no evidence, but: relied on certain por- 
tions of his answer, (marked with ink by the Judge,) decided 
by the Court to be testimony for him, to be received. subject to 
the rules of evidence in Equity cases, to which the attention 
of the Jury was called in the charge. This charge was, “ that 
the-answer of the defendant, responsive, &c. was evidence for 
him, unless contradicted by two witnesses, or one witness with 
corroborating circumstances, but this rule was applicable . to 
what the defendant states of his own knowledge. If he states 
what, in the nature of things, he could not know, he must do 
it upon information or report, and this need not beso eontra- 
dicted. If he so answer, as it is insisted he does answer in 
this case, that from his own knowledge, no property came to 
the possession of Wilkins from the estate of Laughlin, in 1796, 
and, in the opinion of the Jury, this could not be known to 
him, and he must only have information thereof, then they can- 
not give weight’and credit to the answer, as responsive to the 
bill, but must look to the other evidence to this, point. 

The Jury having found a verdict’ for the defendant, counsel 
for complainant moved for a new trial, upon these grounds : 

1. That the verdict was contrary to law. 

2. That the verdict was contrary to evidence. 

3. That the Court erred in deciding and charging the Jury, 
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that the portions of defendant’s answer marked with ink, were 
responsive to complainant’s bill, and evidence for defendant. 

Upon the argument of this motion, Judge Srarnus refused 
to grant a new trial upon this, among other reasons: that 
there was-evidence on both sides of the case, and even, ex gra- 
tia, conceding that some evidence had been improperly admit- 
ted, it did not materially affect that which had been (confes- 
sedly) properly admitted. 

Upon this refusal to grant a new trial, error is ee. to 
this Court. 





A. J. & T. W. Mirier, for plaintiff in error. 
A. H. H. Dawson, for defendant-in error. 


By the Court.—NisBxEt, J. delivering the opinion. 


[1.] The assignment mainly relied upon in this case is, that 
the presiding Judge erred in deciding and instructing the Jury, 
that the designated portions of the answer were evidence to 
be by them considered in making up their verdict. It is claimed 
that they are not evidence, because not responsive to the bill. 
The question, therefore, is, are they responsive to the bill? 
No Chaneellor has laid down a rule so comprehensive that all 
cases of this-kind may be brought to its test. It is not to be 
expected that any such rule ever will be known to Courts of 
Equity. In the nature of the case it is impossible. Answers 
not responsive to the bill, are not evidence for the respondent. 
Whether responsive or not, the Chancellor must determine, 
according to the allegations and the character of the response. 
These may be different in each case from all others. Hence 
the impossibility of laying down an uniform rule. The answer 
must meet the substance and spirit of the allegation—if it 
falls short of this, it is liable to exception. And if it does 
spring out of the allegation, and its statements.stand connected 
in substance with the subject-matter of the allegation, although 
not literally or direetly responsive, it is to go to the Jury as 
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evidence for the defendant, for as much as it may be worth. 
Judging this case by these views, we conclude that the answer 
was responsive. The bill charges, that upon the inter- 
marriage of the defendant’s testator with the widow of the 
plaintiff’s intestate, he came into possession of considerable 
property belonging to the estate of his (plaintiffs) intes- 
tate. In the interrogatory part of’ the bill, the defend- 
ant is asked to say, according to his knowledge, information 
and belief, what property came to the possession of his testa- 
tor, Wilkins, upon his intermarriage with the widow of plain- 
tiff’s intestate, (Laughlin,) and what disposition he made of 
it? To which the defendant answers, that at the time of Wil- 
kins’ intermarriage with the widow of Laughlin, and fora 
number of years afterwards, both he and his wife were in 
the most indigent circumstances; that Wilkins used to carry 
his corn to mill on his back, did not own-a horse, and worked 
from house to house in the community as a day-laborer, split- 
ting rails, &c. ‘These answers are objected to as not being re- 
sponsive. 

The statement that Wilkins was in indigent circumstances 
when he married the widow Laughlin, and for years afterwards, 
is not a direct answer to the question, “what property came 
into his possession by the marriage?” but it isan answer which 
springs out’ of it, and is connected with its subject-matter. It 
inferentially negatives the charge, that upon his marriage he 
came into possession of property belonging to the estate of 
Laughlin. If, at that time, he was possessed of no property, 
and had none for years afterwards, it is to‘be presumed that 
he acquired none hy the marriage. The inference is not con- 
clusive—its strength is to be determined by the Jury. The 
facts stated, as-that he carried his corn to mill on his back, 
&e., are part and parcel of the statement of indigence, and 
may be considered in the light of reasons given by a witness 
for his belief. The other portion of the answer objected to is, 
“that there is not a negro named in the bill that he (Wilkins) 
did not purchase with his own money, and that they were not 
purchased with money raised from the estate of Laughlin, as 
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this respondent verily believes said Laughlin left no estate of 
any kind, except old Sambo, that was sold to pay the debts of 
said Laughlin, and that the proceeds of the sale were not suf- 
ficient for that purpose, and that the estate of said Laughlin 
was, in fact, represented to have been insolvent, and to the 
best of deponent’s belief. was insolvent at his death.” The 
defendant is required, as before stated, to answer, on his know- 
ledge, information and belief. The bill charges, that Laugh- 
lin died possessed of considerable property, in which the com- 
plainant claims a distributive share, as heir. The statement 
of the answer, upon the belief of the defendant, that Laughlin 
died insolvent, is certainly responsive to that allegation. So 
are the statements that he left no property but old Sambo, 
who was sold to pay his debts, and that the proceeds of the 
sale were not sufficient for that purpose. The bill also names 
certain slaves, and charges that they belonged to the estate of 
Laughlin, and came into the possession of Wilkins, or that 
they were the issue of such negroes as belonged to his estate, 
or were purchased with the proceeds of the sale of negroes 
which belonged to that estate. Now, the answer averring that 
the negroes named in the bill, were purchased by Wilkins, 
with his own money, and that they were not purchased with 
money raised from the estate of Laughlin, is directly respon- 
sive to the last recited allegations. Our judgment is, that the 
parts of the answer objected to, were properly-sent to the Jury. 
[2.] There was some evidence to warrant the finding of the 
Jury, and the Court, for that reason, did right in. refusing a 
new trial, on the ground that the verdict was contrary to evi- 
dence. 
Let the judgment be affirmed. 
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No. 55.—Tuomas W. MILLER, administrator, &c. plaintiff.in 
error, vs. WM. ANDRES, defendant in error. 


[1.] At Law, in England, no action can be maintained by the survivor, on-a 
note given by one of the partners to the firnrof which he was a member ; 
the contract is available only im Equity. 


[2.] Under 'the 53d section of the Judieiary Act of 1799, conferring Equity 
powers upon the Superior Courts, and the amendatory Statute of 1820, 
which allows parties, iz all cases, to institute their action upon the Com- 
mon Law side of the Court, when they conceive that they can establish 
their claim, without resorting to the conscience of the defendant, a suit at 
Law may be brought by the survivor, to recover a notegiven by a deceased 
partner tothe firm of whichhe was a member. ; 

[3.] Butsuch a party, by shifting the forum, cannot relieve himself from the 
burden imposed in Equity, of showing that, after the partnership concerns 
are wound up, the amount of the note given the firm, is actually. due and 
owing, upon.a proper adjustment of the accounts and dealings between 
the firm and the deceased member, 


Debt and certiorari, in Richmond Superior Court. Decis- 
ion by Judge StTaRNEs, in Chambers, May 4th, 1853. 


William Andres, suing for the use of the Bank of Bruns- 
wick, brought.an action of assumpsit, in. the Court of Common 
Pleas for the City of Augusta, against Thomas W. Miller, as 
the administrator of Francis Spears, deceased, upon an in- 
strument, of which the following is a copy: 


“$102.24. - Aveusta, October 14th, 1848. 

“One day after date, I promise to pay Andres & Spears 
one hundred and two 24-100 dollars, balance on account, for 
value received. 


[Signed,] FR. SPEARS.” 


Andres brought this suit, as the survivor of the late firm of 
Andres & Spears, which was composed of himself and Francis 
Spears, deceased, the defendant’s intestate. 

At the December Term, 1852, of the Court of Common 
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Pleas, which was the trial term of the case, the plaintiff took 
a nonsuit, subject to the opinion of the Court, to be rendered 
at. Chambers, upon a state of facts agreed upon by the. par- 
ties, as follows: 

That a partnership had existed between Andres, the plain- 
tiff, and Spears, the deffendant’s intestate, during the exis- 
tence of which the note now sued on was made by said Spears, 
in favor of the firm; that Spears was dead, and defendant was 
his regularly qualified administrator; that .the note sued on 
was correctly set forth in the declaration, and.had never been 
paid; that the estate of Spears was able to respond to all its 
liabilities, and that for the purposes of the argument of this 
ease, Andres, the plaintiff, was to be considered insolvent; 
and that the firm of Andres & Spears continued in existence 
long after the date of the note now sued on. 

Upon hearing argument, the Judge of the Court of Com- 
mon. Pleas refused to reinstate the case; and, thereupon, a 
certiorari was sued out, returnable to the January Term, 1853, 
of the Superior Court of Richmond County. 

When the case was called in the Superior Court, a consent 
rule was had, that the certiorari be argued, and the decision 
made thereon, at Chambers. Judge Starnes, after hearing 
argument, sustained the certiorari, reversed the decision of 
the Court below, and ordered a new trial. 

From that decision a writ of error is brought to this Court. 


A. J. & T. W. Miiter, for plaintiff in error. 


Joun K. Jackson, for defendant in error. 


By the Court.—Lumpxin, J. delivering the opinion. 


[1.] Notwithstanding the ingenious argument submitted by 
Mr. Jackson, the counsel for the defendant in error, to the 
contrary, we think it well settled that, at Common Law, this 
action could not be maintainod. The doctrine upon this sub- 
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ject is thus clearly and explicitly enunciated and reiterated by 
Judge Story. 

“ Another illustration of the beneficial result of Equity j ju- 
risdiction in cases of partnership, may be found .in the not 
uncommon case of two firms dealing with each other, where 
some or all of the partners in one firm are partners with oth- 
er persons in the other firm. Upon the technical principles of 
the Common Law in such cases, no suit can be maintained at 
Law in regard to any transactions or debts between the two 
firms; for in such suit, all the partners must join and.be join- 
ed, and no person can maintain a suit against himself and 
others. The objection is, at Law, a complete bar to the action. 
Nay, even after the death of the partner or partners belong- 
ing to both firms, no action upon any contract or mutual deal- 
ing, ex contractu, is maintainable by the survivors of one firm 
against those of the other firm; for in legal view, there never 
was any subsisting contract. between the frms,as a partner 
cannot contract with himself.” 1 Story’s Eg. Jur. §679. 

It will be perceived that the reason assigned here against 
this proceeding, is one rather technical than otherwise. But 
the same author, in his work on Partnerships, gives this addi- 
tional reason, which is more satisfactory, because it is not 
founded upon technical principles, namely, ‘“ that. until all the 
partnership concerns are ascertained and adjusted, it is impos- 
sible to know whether a partner be a debtor or a creditor of 
the firm, and that this knowledge is unattainable at Law.” Sto- 
ry on Partnership, §221. 

I repeat, then, that in England it is aie that Francis 
Spears could not contract. a debt.with the firm of Andres & 
Spears, of which he was a partner, which could be enforced 
at Law by William Andres, the surviving partner, against the 
administrator of Francis Spears, the deceased partner; and 
that resort must be had to a Court of Equity, where all the 
parties in interest could be brought before the Court, as plain- 
tiffs or as defendants, and where a full and final adjustment 
could be had of all the concerns between the parties. For in 
this form all contracts of a moral and legal nature are deemed 
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obligatory, though void at Law. Courts of Equity in such ca- 
ses are said to look behind the form of the transactions to their 
substance, for the purpose of administering substantial justice. 
1 Story’s Hq. Ju. §680. 

[2.] Avsuit at Law may be brought in this State, however, 
to enforce this contract, under the 53d section of the Judiciary 
Act of 1799, conferring Equity powers upon our Superior 
Courts, and the Amendatory Statute of 1820, which allows par- 
ties in all cases, to institute their action upon the Common Law 
side of the Court, where they conceive that they can establish 
their claim, without resorting to the conscience of the defend- 
ant. 

[3.] Conceding, however, that the party is entitled to his 
legal remedy, can he recover this note without first showing, as 
he would have to-do in Equity, that it is properly due, after 
all the partnership concerns between Spears and the firm of 
Andres & Spears are ascertained and adjusted? We think 
not. He cannot, by shifting the forum, relieve himself from 
this burden. - | 

Another and an important inquiry is, whether, under the 
pleadings, as they now stand, namely, a simple action of debt 
upon the note, the plaintiff will be permitted to go into a 
full account of the partnership concerns? We submit this to 
the better judgment of the intelligent counsel who is managing 
this suit. If he should conclude that the pleadings are defee- 
tive in this particular, they are of course amendable. And in 
this view of it, we have deemed it best, and so adjudge, not to 
sustain the nonsuit, but to retain the cause, and allow it to 
proceed. ; 

Judgment affirmed. 


voL. xr 47 
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No. 56.—SaMUEL WARNER, plaintiff i in error, vs. JOHN Ros- 
ERTSON, defendant in error. 


[1.] Whenever there is any legal and competent evidence submitted to the 
Jury by the Court, for their consideration, applicable to the question at 
issue between the parties, and a verdict is found by the Jury upon such 
evidence, the Court has not the legal authority to set aside the verdict and 
grant a new trial, on the ground that the verdict of the Jury was without 
evidence. ; 

[2.] In this State, the Court decides the law, and the Jury are the exclusive 

- judges of the facts submitted to them by the Court, on the trial of civil 
cases. 


Bill for account and relief. Verdict on appeal, for Samuel 
Warner, the plaintiff below. Motion for a new trial, and de- 
cision by Judge Starnes, at Chambers, June 11, 1853, grant- 
ing a new trial. 3 


Samuel Warner filed a bill in Equity, in Richmond Superi- 
or Court, against John Robertson, averring substantially, that 
in April, 1842, he owed money which he was unable to pay 
immediately, and was threatened with suits by various persons ; 
that knowing complainant to be illiterate and without educa- 
tion, Robertson, the defendant, worked upon his fears, hoping 
to induce him to make some arrangement by which defendant 
might fraudulently gain an advantage; that an agreement 
was entered into, by which Robertson was to pay off the debts 
of Warner, and Warner was to give Robertson a mortgage 
upon certain slaves, named jin the bill, to secure him against 
loss; that on the 15th of April, 1842, Warner gave Robert- 
son a bill of sale of these negroes, but that Robertson fraud- 
ulently procured this bill of sale to be made an absolute and 
unconditional one; that on the ensuing day, being dissatisfied 
with the instrument he had given, he went to Robertson to ob- 
tain from him some evidence in writing, that the transaction 
was to be considered _as a mortgage of these negroes, when 
Robertson gave him a certificate to the effect, that whenever 
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all demands of Robertson upon Warner, were paid off, the 
property in the negroes was to be restored to Warner. 

The bill prayed, that thé contract between the parties might 
be decreed a mortgage, and that Robertson might be held to 
account for the negroes and their hire, in the settlement. 

Robertson, in his answer, denied all fraud, or intention to 
defraud; denied that the agreement between the parties was 
an agreement for a mortgage, but declared that it was a contract 
for absolute sale; that a valuation was put upon the negroes 
by the parties, a valuation insisted . by the defendant to bea 
fair one; and that defendant, after engaging to pay off the 
debts of Warner, gave him his note at twelve months, for $1271. 
54 cts. the estimated balance in favor of Warner, after de- 
ducting from the value of the negroes the amount of Warner’s 
supposed indebtedness ; that this note had been fully satisfied 
in the course of ayear after it had matured, by advances and 
goodssold to Warner, and that the agreement made on the 16th 
April, 1842, with Warner, was made at the solicitation of War- 
ner, and was intended by both the parties, as only an agreement 
that Warner might re-purchase the negroes on certain terms. 

At the first trial of the cause, the Jury found for the com- 
plainant ; an appeal was entered, and at the trial on appeal, 
the Jury again found for the complainants. 

A new trial was moved for the defendant, and embodied in 
the motion is a brief of the evidence in the cause, agreed 
upon by counsel. . 

The new trial was moved for by the defendant, on the fol- 
lowing grounds, viz: 


I. Because the finding of the Jury is contrary to evi- 
dence : 

ist. In this, that having in evidence before them a bill of 
sale, absolute on its face, from complainant to defendant, de- 
fendant’s note for $1271.54, payable to complainant, and ac- 
tually delivered to him—proven to be part of consideration of 
said bill of sale, subsequently taken up by defendant; - they 
have treated such bill of sale as if it were only a mortgage. 
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2d. In this, that such finding is contrary to the uncontra- 
dicted answer of the defendant,‘and the acts and declarations of 
the’complainant, at andafter the execution of said bill of sale. 

II. Because such finding of the Jury is without evidence: 

In this, that the Jury, as appears from their finding, if they 
did not hold said bill-of sale to be a mortgage ab initio, have 
erroneously treated the paper executed by defendant, on the 
16th day of April, 1842, as if connected by way of defeasance, 
with the said absolute bill of. sale of the day previous ; where- 
as, there was no evidence of such connexion. 

- III. Because the finding of the Jury is against the weight 
of evidence : 

In this, that by their finding, it appears that they have 
treated the original contract. of the 15th April, 1842, as a 
mortgage, ab initio, or as converted into a mortgage, by the 
instrument executed by the defendant, on the 16th day of the 
same month ; whereas, the first mentioned paper, on its. face, 
and all the acts and sayings of the parties at the time of its 
execution, and all the circumstances attending the same, charac- 
terized it as an absolute bill of sale ; and all the acts and sayings of 
the complainant and defendant at the time of the execution. of 
the second paper, of April 16th, 1842, and subsequently there- 
to, show, that if it had reference to, and at all affected the 
subject matter.of the preceding contract, it was only by add- 
ing thereto, for the benefit of complainant, a new and distinct 
agreement, giving him the right to re-purchase on certain con- 
ditions. 

IV. Because the finding of the Jury is contrary to law: 

Ist.. In this, that they have treated the bill of sale under 
which defendant claims, as a mortgage, while being on its 
face an absolute bill of sale, it could not by parol evidence 
be shown to be of any other character, but on proof of fraud, 
accident, or mistake, and there was no proof of either. 

2d. In this, that while a contract absolute on the face, can- 
not be changed into a mortgage by the execution of any other 
instrument, unless such instrument be of like dignity, in the na- 
ture of a defeasance and part of the original contract. The 
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Jury, without the adduction of any such instrument, or any 
proof thereof, have treated such sale; though absolute in form, 
as @ mere mortgage in its legal effect. 

3d. In this, that if the instrument signed by the defendant, 
on the 16th day of April, 1842, the day after the execution 
of the bill of sale, had-any effect onthe subject matter of such 
sale, it was not by way of defeasance, but of stipulation for 
anew-right, viz: that of a re-purchase; whereas the Jury have, 
against law, given it the character of a defeasance. 

V. Because the finding of the Jury is aang! to the 
charge of the Conrt: 

In this, that His Honor, the wuiiiitin Judge, having, in a 
previous part of his charge, instructed the Jury in substance, 
that it was only necessary for them to determine whether this, 
(meaning the paper first executed,) was an absolate billof sale; 
or a mortgage, or conditional bill of sale from the beginning ; 
subsequently, in substance charged, that to enable them to 
regard the transaction as a mortgage, they must find a debt 
due at the time, by complainant to defendant. And the Jury, 
as appears by their verdict, did regard it as a mortgage, altho’ 
there was no evidence offered which could have -enabled near 
to find that there was such. a debt. 

VI. Because the Court erred in its charge to the supe 

In this, that being requested by defendant’s counsel to 
charge that where there is‘a bill of sale, absolute on its face, 
in relation to which a memorandum is made, the next day af- 
ter its execution, (such as that signed by the vendee in this 
case,) such memorandum does not make the bill of sale a 
mortgage, but if it has any legal effect on the prior sale, mere- 
ly couples therewith a new agreement, giving to vendor a right 
to re-purchase. His Honor, the Judge, charged in substance, 
that it was only necessary for the Jury to determine, wheth- 
er or not, this-was an absolute bill of sale from the beginning, 
executed as such in good faith, or was from the beginning a 
mortgage or conditional sale, and in so charging, failed to re- 
cognize the difference between a mortgage or conditional sale, 
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and a contract for a re-sale, as prayed by rem 8 coun- 
sel. 

At the trial, the complainant offered the following testimo- 
ny: frat 
1st. The bill of sale from Samuel Warner to John Robert- 
son, anet 15th April, 1842. 


Guoreia, RicuMonp County: 

Rec'd, April the fifteenth, siadbinis hundred and. forty- 
two, from John Robertson, the. sum .of seventeen hun- 
dred and fifty dollars, in full for the following negro 
slaves, to. wit: Betsey, a negro woman aged about thirty 
years; Charles, a negro boy, aged about fifteen years; Ma- 
ria .a girl,-aged- about twelve years; Ben, a negro boy, 
aged about eleven years; Eliza, a negro girl, aged about. sev- 
en years; Mary, a negro girl, aged about three years; and 
Bill, a negro boy, aged about two years.; said Charles, Maria, 
Ben, Eliza, Mary, and Bill, being all the children of the said 
negro woman, Betsey—the right and-title to which said ne- 
gro slaves, I promise to-warrant and defend to the said John 
Robertson, his heirs and assigns, forever, against. all-persons 
whomsoeyer, and I do likewise warrant all of said negro 
slaves to. be sound and healthy in all respects. 

Witness my hand and‘seal, ~ his 
SAMUEL X.WARNER. {1.s.] 
mark. 


Signed, asled and delivered in 
presence of. 


T. W. MILuEr, Notary Public. 
2d. Note of John Robertson to Samuel Warner: 


$1271.54. Avausta, April 15, 1842. 
Twelve months after date, I promise to pay to Samu- 
el Warner, or order, the sum of twelve hundred and seventy- 


one dollars and fifty-four cents, for value received. 
JOHN ROBERTSON. 








AUGUSTA, JUNE TERM, 1853. 875 


Warner v8. Robertson. 


3d. John Robertson’s instrument of 16th April, 1842. 

The said bargain between Samuel Warner and John Rob- 
ertson, is to certify that whenever the said Warner. pays all 
demands that the said John Robertson holds against the said 
Warner, the property is to be refunded back to the said War- 
ner. JOHN ROBERTSON. 

This, April 16th, 1842. 








4th, Samuel Warner's note to. John Robertson, of 16th 
April, 1842. 


$528.33. , Avausta, Richmond Co. Ga. 
Twelve months after date, I promise to pay John Rob- 
ertson, or bearer, five hundred and twenty-eight dollars and 


thirty-three cents, for value received. _ his 
SAMUEL X WARNER. 
mark 


_ This, 16th April, 1842. 


5th. The following portions of the answer of defendant, 
to wit: 

“¢ This defendant admits that the complainantis an illiterate 
man, and he seemed much concerned-on account of his pecu- 
niary embarrassments, which he represented as being the cause 
of his desire to sell his slayes, 

“‘ Defendant further admits as true, as charged i in.complain- 
ant’s bill, the possession by this defendant, of the slaves, 
Charles, Maria, Eliza and Ben, from the time of the sale, as 
aforesaid, to the present time.” 

From defendant’s amended answer to bill : 

‘“‘This defendant answering, says, that this defendant did, 
on the day after the purchase by him of the slaves named in 
said bill of sale, execute and deliver to complainant, the paper 
marked B, and at the same time, received from him his note 
for five hundred and twenty-eight dollars and thirty-three 
cents, given for the amount of cash paid to, or advances made 
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for, complainant, on the day previous, in addition’ to his note 
for $1271.54, then given to him. - 

6th. The following admitted to be the evidenee of aay 
J. Miller: — 

“Before the suit commenced, Mr. Miller, under authority 
of complainant, called-on R. to ascertain what was due him 
by W. proposing to pay what was-due; Mr. Miller, treating, 
in the interviews, the bill of sale as a mortgage, Mr. R. de- 
clined going into any account with him,‘ contending that he 
held the negroes under an absolute bill of sale.” 

Tth. From the depositions of ‘John Knight,-examined 10th 
day of January, 1851: A 

“Witness had some conversation with Robertson, in relation 
to Warner’s affairs, at his store in Augusta, in June or July, 
1844. Witness ‘asked him what Warner was worth if his 
debts were paid ?—he said Warner was worth some seven or 
eight negroes. Witness asked him if Warner could pay his 
debts, without selling his negroes? Robertson replied, he 
could if he had good luck, and further said, complainant had 
lost his wife and got somewhat behind hand. He supposed 
what Warner owed was to him. 

Dwelling and out-houses were all repaired, and some pulled 
down and put up anew. The value of improvements made by 
complainant, was $140. The place was enhanced in value by 
the improvements, $450. Before Warner-went there, it was 
worth $100,.and after being improved by Warner, $550 to 
$600. It was worth nothing in rent before, but afterwards, 
was worth $30 per year. 

The names, ages and value, of the negroes in a pein, 3 in 
Burke, and in possession of Warner : 

Betsey, about 40 or 50 years of age, valued at $650. 

Julia, ity 18 or 14 “sé iT ee “ iT 4 650. 

Billy, 4 FP or il “ “  &. . «& “« 650. 

Jim, 6 Sor 9 “« “  «& 73 cS 400. 

John, “ 6 “ “cc “<< it) “ce 300. 

Harriet, “ 8or 4 “* ce $< “« 900. 

Boy child, lorlittlemore “ 700. 
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Annual hire as follows: Betsey, with all the children with her 
till last year, nothing. Something ought to have been paid for 
keeping them, say $35 or $40—last year, (1850,) and now, 
per annum, all about $100.” 

8th. William Kelly’s depositions. Witness examined 10th 
day of January, 1851: 

Witness had some conversation with John Robertson, in re- 
lation to Samuel Warner’s affairs; it was in Augusta, Rich- 
mond County, about October or November, 1847. Witness 
asked Robertson about the following negroes: a man Charles, 
a boy Ben, Maria, a woman, and Eliza, a girl, then in Rob- 
ertson’s possession, whether they were said Warner’s? He 
said yes, that Mr. Warner, complainant, was indebted to him 
a small amount, and whenever Mr. Warner settled with him, 
he could have possession of the negroes. He said Warner 
was indebted to him a small amount. Warner made improve- 
ments on the place, repairing dwelling and out-houses; they 
were worth at least $140, and were done at Robertson’s re- 
quest. After the improvements, the place was worth $400 ; be- 
fore, about $150. Worth nothing in rent before the improve- 
ments, but afterwards, $30 per annum. Theslaves’ names, ages, 
value and hire, in Burke, same as testified to by John Knight. 

Those in possession of Robertson, in Richmond County, 
with their names, ages and value: 








Charles, about 27 years of age, worth...........0...08 $1200 
Maria (and child,) she about 22 years of age, worth 900 
Ben, about 19 years of age, wWorth............ceceeesceees 900 
Eliza, about 16 years of age, worth..............scseeeeeee 600 


Hire as follows: Betsey, and the rest in Burke County, 
worth nothing until last year, but worth not less than $40 to 
keep them. Last year, (1850,) and now, Betsey and all worth 
about $100 per annum. ; 


Those in Richmond: Charles, per annum, now...... $150 
Maria and child, if living...... 70 
If child not living............06 90 
Dit sistas suceiwee . 120 
Res conssndcndinsan: yaaewnien ee 
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Witness went to the defendant before Warner bought the place, 
about it. Defendant said if Warner did not want the place, 
witness could have it for $225. Witness has since purchased 
the place from Warner, and sold it again to Palmer: to War- 
ner, witness paid $400, and from Palmer, received for it, 
another place, $1050—about $500 for first place. 

9th. Leon P. Dugas, testified: 

He was acquainted with Betsey before 1842. She was 
worth then 300 to 330 dollars ; Charles 4 to 500 dollars ; Ma- 
ria 300 dollars; Ben, -250 dollars; Eliza, 250 dollars. In 
1853, Charles worth 1200 dollars; Maria without the child 7 
to $800; Ben, $800; Eliza 1000. Hire in 1853, Charles, 150 
to 180 dollars, and his average hire from ’42 to ’53, 90 to 100 
dollars; Maria, 50 dollars; Eliza, 50 dollars; Ben average 
50 dollars for seven years. In 1849, witness applied to Rob- 
ertson, to purchase the slave, Eliza. Robertson said, he did 
not know that he could sell. her, as he was bound to Warner. 

10th. Joseph Wimberly, testified : 

That in a conversation with Robertson, in 1846 or 1848, he 
said he would not sell the Burke place on credit, to any one 
but Warner, because he had a lien on him—would not take 
Knight’s note with witness as security. This conversation oc- 
curred about the time of the sale of the land to Warner. 

1ith. It was admitted on the part of the defendant, that he 
had recently sold the slave Ben, for $800. 

The defendant offered the following testimony : 

1st. Such portions of the answers of the defendant as are 
responsive to the bill, and to be referred to, as by the consent 
of parties annexed hereto. 

2d. Part of complainant’s plea to the Common Law action 
of defendant, in Burke County: 

‘¢ And for further plea in this behalf, this defendant says, 
that the plaintiff ought not to have and maintain his said suit 
against this defendant, upon the promissory notes and other 
instruments in writing sued on, because, he says, the said 
causes of action have not accrued within six years next before 
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the commencement of the plaintiff ’s suit, and of this he puts 
himself upon the country, &c.” 
8d. Samuel Warner’s three notes, sued on in Burke County: 


$528.33. Aveusta, Richmond County, Ga. 
Twelve months after date, I promise to pay John Robert- 
son, or bearer, the sum of five hundred and twenty-eight dol- 
lars and thirty-three cts. for value received. his 
SAMUEL X WARNER. 
This, 16th April, 1842. - mark 


Dolls. 250. Avausta, 24th October, 1848. 
On the first day of January next, I promise to pay to John 
Robertson, or order, two hundred and fifty dollars, for value 
received, with interest from the first day of January last. 
his 
SAMUEL X WARNER. 
mark 
Test, John C. Green, 
and admitted to be for the purchase 
of Burke lands. 


$40. Aveusta, March 11th, 1844. 
Four months after date, I promise to pay to T. H. Biv- 
ins, forty dollars for value received of him. his 
SAMUEL X WARNER. 
Witnessed by D. B. Edes. mark 


4th. The account of defendant, as stated in bill of particu- 
lars, to suit in Burke, admitted as proved by books of defend- 
ant, and Ede’s depositions, to the whole amount set out, say 
$1760.69. 

5th. Robert: Philip testified to a demand by him, for de- 
fendant, of complainant, the slaves sued for in the action of 
trover in Burke County; that Betsey and William were worth 
$60 per year, hire, to that time, since the commencement of 
the suit, say, from 29th December, 1849. 
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6th. Thomas W. Miller, testified : 

That defendant and complainant called on him to draw the 
bill of sale; that there was not anything said about a mort- 
gage; that he thought it an absolute sale; that there was 
nothing said or done differing from usual sales, and that he 
believed at the time that it was an out and out sale; that 
Warner was indebted to sundry persons, (including Robertson) 
some of his notes held by the firm of Millers, as attorneys ; 
that Robertson assumed the payment of debts of Warner, 
for an amount, which, with (the debt to him) and his note, 
written by witness and signed by Robertson, and delivered to 
complainant at that time, made up the consideration expressed 
in the bill of sale. Claims on Warner, in the hands of wit- 
ness’ firm, and assumed by Robertson, were paid by him. 
The bill of sale to R. and note by him of same date, were 
both executed and delivered at that time, and on the day they 
bear date. 

7th. William Glendening, testified : 

Knew the slaves, Betsey, and her children then born, some 
twelve or fifteen years ago. They were offered by Warner to 
him, either by sale or mortgage, before the sale to Robertson. 
$1750 was a full fair price for the slaves at the date of the 
bill of sale to Robertson. 

8th. Admitted that William Skinner, then Tax-Collector, 
would testify, that, in 1843, Warner, then residing in Rich- 
mond County; being called on by him for a tax return, said he 
had no property, or no property to return, and made a return 
of only one poll. 

9th. James Banks,- witness, -testified : ) 

In last of November, or first of December, 1849, Warner, 
at Robertson’s store, in Augusta, said to witness, that since he 
last saw him, he had sold his negroes to Robertson, and that 
on a nice calculation, had been paid about or near $2400 for 
them. That he, Warner, had held Robertson’s receipt, or oth- 
er paper for money, but that it was now paid, and he gave it 
up. Had not. seén Warner for about two years before that 
time. 
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10th. Extract from the testimony of David'L. Curtis, ex- 
amined 9th day of June, 1851: 

“‘T formerly knewa negro woman, slave, and her children, in 
the possession of the complamant, viz: some twelve or fifteen 
years ago, but do not now recollect their names, except 
Charles, Maria, Ben and Eliza. Warner offered to sell me the 
whole family of negroes—as well as Enow recollect, there were 
about ten of them altogether. They were offered for sale to 
me by Samuel Warner, some time during the year 1847, at my 
store in Augusta, on thecorner of Broad and Kolloek streets. 
They were offered absolutely, and no conditions mentioned. 
Warner offered the negroes. for sale to me several different 
times; he offered them to me as often as twice on the same 
day, at which time, he abused Robertson, stating that he, 
Warner, did not think that Robertson intended to treat him 
right in the purchase of the negroes; (but on the next day af- 
ter the above conversation, early in the morning, about sun-up, 
Warner came to my store, and stated that Robertson had 
made a full settlement with him for the negroes ; and I asked 
him if the negroes were Robertson’s—and he replied’ that 
they were Robertson’s negroes.)* Warner'told me that he had 
sold the negroes to Robertson, but stated to me, when he want- 
ed to'sell them to me, that Robertson had bought them, but 
would give them up, upon his, Warner's, paying him back 
what money he, Robertson, had paid him, Warner, with inter- 
est. The amount, as well as I now recollect, was $2500 for 
the lot of negroes, and that he wanted $1700 in cash, to re- 
pay Robertson. He, Warner, stated, that Robertson would 
let him have the negroes back, on his paying him the amount 
he, Warner, was owing, or had received from Robertson, with 
the interest. | 

The above and foregoing conversations took place at my 
store, as above stated. ' 

Answers to Ist eross-interrogatory : 








*The above, included in.( ) was admitted, not as evidence of a subse- 
quent sale or settlement, but for the purpose of shewing the first sale abso- 
lute. 
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I had some three or four conversations with Warner after 
the sale of the negroes to Robertson, which I believe was in 
the year 1847. Irefer you. to my answer to the third direct 
interrogatory, in relation to what he, Warner, said in relation 
to the sale of the negroes to Robertson ; and also, to what he 
said in relation to Robertson’s letting him have them back. 
As well.as my memory now serves, the last conversation I had 
with Warner, was in 1847. 

Answer to 2d cross-interrogatory : 

I have heard’ Robertson say, that he had bought the ne- 
groes from Warner, but Warner became dissatisfied, and he, 
Robertson, had promised to let him have the negroes. back, 
when he, Warner, should pay him back what he had paid for 
them, with the interest ; but have not heard him say that he 
had paid him, Warner, anything since. I had the last conver- 
sation with Warner, when Warner told me*that Robertson had 
settled with him, and that the negroes then belonged to Rob- 
ertson. Ihave never heard Robertson say that he held the 
negroes as security, but have always understood from both 
the parties, that it was a bona fide sale. 

By consent of parties, the Court passed an order, allowing 
ten days after the adjournment of Court, to defendant, in 
which to prepare his grounds, with a brief of the testimony to 
be filed; and directing said motion to be argued at Chambers 
with leave to either party to except within thirty days after 
the decision should be made ; and the parties entered into the 
following consent, in relation to the portions of the answers of 
the defendant relied on by him as evidence, as well as in rela- 
tion toa portion of the testimony of Thomas W. Miller, as to 
which the partiescould not agree, to wit: 

‘It is consented, that such parts of the defendant’s original 
and amended ariswers as are responsive te complainant’s origi- 
nal bill, and as amended, be considered as part of the brief, 
(and that the originals or copies be used as required :). and it 
is further consented, that the said parts of defendant’s answers 
which are responsive, and the foregoing pages, contain the 
testimony adduced on the trial—except as to two passages, 
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included in parentheses, introduced into the brief of T. W. 
Miller’s testimony, in which defendant’s counsel do not coneur ; 
that as to these passages, counsel will-try to agree on the sub- 
ject, or arrange the matter satisfactorily ; and should they fail, 
then it will be submitted to the Court to determine whether or 
not Mr. Miller testified what is contained in those passages. 

A. J. & T. W. MILLER, Complainant's Sol’s. 

J.C. & G. A. SNEAD, Defendant’s Sol’s. 

26th February, 1853. 


Judge Starnes, after hearing argument at Chambers, or- 
dered a new trial, on the ground, that there was no evidence 
before the Jury, authorizing them to consider the contract be- 
tween the parties as a mortgage, and thereupon the complain- 
ant, Warner, excepted. | 

The complainant assigned for error, that the Court below 
erred in holding and deciding that the verdict of the Jury ‘was 
unsustained by, and contrary to evidence, in this, that there was 
evidence to sustain said verdict. 


- 


C. J. Jenkins and A. J. Mriier, for plaintiff in error 
made the following points : 


1st. The verdict was not contrary to, but sustained by evi- 
dence. 

2d. Parol evidence is admissible for the purpose of show- 
ing that an absolute deed was executed as.a security. Cobd’s 
New. Dig. 274. Hoffman's Chancery R. 31. . Green’s Ch. 
Rep. 264. 6 Vermont, 448,454. 1376. 341,349. Ga. R. 
457. 1 Howard's S.'C. Rep. 118. 1 Porter’s R. 328, 357. 
4 Kent's Com. 141, 142. 

3d. The attempt to set up a claim under a deed, as an ab- 
solute one, when: executed as a security,is afraud. 1 How- 
ard’s S. C. Rep. 118. 13 Vermont, 349. 1 Porter's Rep. 
357. 11 Ga. R. 401, 410. 


J. C. SneaD and Henry H. CumMIine, for defendant in er- 
ror, contended— 
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That the verdict of the Jury. was contrary to, and. without 
evidence : 

1st. In this, that. the bill-of sale from Warner to Robertson, 
being absolute on its face, and there being no fraud, (as alleg- 
ed in complainant's bill,). accident, mistake, or other cir- 
cumstance, proven to show the intention of the parties other- 
wise.at the time, parol evidence was incompetent to change the 
character of the contract from what the bill of sale- imports, 
though the Jury, by the. finding, held the bill of sale a mort- 
gage. 7 Ala.724. 1 Dev. Ey. 373. 5 Leigh R. 434. 13 
Ala. 246. 9 Yerger, 172. Stat. of Ga. of 1837, pp. 110, 
111, §180.. 4 Ga. 106, 266. 5 2b. 873. 976.157. 1 Tre- 
dell’s Eq..221 

2d. In this that the bill of sale of 15th April, 1842, being 
absolute, if the instrument of Robertson of the sactendinig day 
can, in any manner, be. connected with the previous transac- 
tion, it is not by way of defeasance, but only superadding a 
new agreement of contract of re-purchase by Warner, on con- 
ditions, and that the subsequent instrument, not being under 
seal, and no consideration being expressed, is a nude pact. 9 
Ala. 24. 4 Kent's Com. (4th,) 144, and n. 145, 

3d. That if the note of Warner to Robertson, of the same 
date, and the second instrument, be so connected as to form 
one transaction, and a consideration for a contract of re-pur- 
chase, then the time within which said re-purchase should have 
been made, having elapsed, Warner’s right under them is bar- 
red. 2 Yerger, 6,215. 916. 172. Story on Contracts, §§181, 
182, 183, 665, 666. Coote on Mortgages, (38 Law L.) 64, 
65. 


By the Court.—Warner, J. delivering the opinion. 


The only question made by this record, for our consideration 
and judgment is, whether there was any legal evidence before 
the Court and Jury, at the trial of the cause, to authorize a 
verdict for the complainant. 

On the 15th day of April, 1842, Warner, the complainant, 
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executed the bill of sale contained in the record, to Robertson, 
the defendant, for the seven negro slaves specified therein. 
On the 16th day of April, 1842, the next day after the bill of 
sale was executed, Robertson executed and delivered to Warner 
the following instrument in writing: ‘The said bargain be- 
tween-Samuel Warner and John Robertson is to certify, that 
whenever. the said Warner pays all the demands that the said 
John Robertson holds against the said Warner, the property 
is to be refunded back to the said Warner.” At the trial, this 
written evidence was admitted to be read to the Jury without 
objection. 

The argument for the defendant below in support of 
the judgment of the Court, granting a new trial .is, that 
there was no evidence to support the verdict, except such 
as is expressly prohibited by the Act of 1837; that the writ- 
ing executed on the 16th day of April, 1842, by Robertson, 
did not relate to, and had no connexion: with, the. bill of sale 
ofthe negroes, executed on the 15th of April, but was evidence 
of, and had reference to a new, distinct and independent con- 
tract between the parties. 

The Act of 1837 declares, ‘that oralevidence shall not be 
received in any Court in this State, toshow that a deed or bill 
of sale,.absolute upon its face, was intended as a mortgage, or 
security, for the payment of money, or any other thing,.unless 
there is a charge of fraud in obtaining the same, in which case 
oral evidence, going to show the fraud only, may be received, 
any law, usage, custom or practice to the contrary notwith- 
standing.” Cobb’s Digest, 274. 

Did the written instrument executed and delivered by Rob- 
ertson to Warner, on the 16th of April, have reference to the 
bargain made between the parties the day before, of which the 
bill of sale is the evidence, and was it the understanding and 
intention of the parties thereto, that it should have such refer- 
ence, and constitute a part thereof ? 

The written evidence of the bargain, as manitestail by the 
bili of sale, executed on the 15th of April, did not certify; up- 
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on its face, that whenever Warner paid all demands that Rob- 
ertson held against him, the property was to be refunded back 
to Warner ; but on the 16th of April, Robertson declares, in 
writing, that the said bargain shall certify that fact... What 
bargain shall so certify and declare? 

This written evidence, most unquestionably, had referenee 
to a bargain which had previously been made between the 
parties, and*to a bargain which had been made in relation to 
property. What bargain made between the parties, and to 
what property did the written evidence have reference to, was 
the question for the Jury to decide, from the evidence before 
them; and two special Juries have decided, by their verdict, 
that it had reference to,.and was a certificate, or declaration 
in writing, on thepart of Robertson, that the bargain, bill of 
sale, or contract, made on the 15th April,.between. the parties 
was, that whenever Warner.paid all demands that Robertson 
held against him, the property was tobe refunded back to said 
Warner—in other words, the writing executed on the 16th 
April, was intended to certify and declare, that the bill of 
sale executed on the 15th April, was merely a security for the 
payment of all demands-which Robertson held against War- 
ner. : . erin 
The Act of 1837, excludes oral evidence. The instrument 
in-writing, executed on the 16th April, admitted in evidence to 
the Jury without objection, was not oral evidence: it was legal 
and competent-evidence for the consideration of the Jury. The 
only doubt which could-have existed, was as-to its. application 
to the bargain or contract, made on the 15th of April. In or- 
derto remove that doubt, and ‘to show its application to that 
bargain, the declarations and conduct of the parties in relation 
tothe property, were admissible. For if that instrument in 
writing, executed on the 16th of. April, had reference to the 
bargain, or contract, made between the parties on the 15th of 
the same month, and the property embraced therein, then the 
question is a clear one against the defendant in error; and 
now to set up an‘absolute title to the property, would be a gross 
fraud upon the rights of the plaintiff. The testimony of Knight, 
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Kelly, Dugas and Wimberly, is pretty strong evidence to show 
that the defendant understood the written certificate or declara- 
tion, executed by him on the 16th April, applied to the bargain 
or contract made between himself and the plaintiff the day be- 
fore. He did not treat the property as his own, absolutely 
and unconditionally. Why did he not’so treat it? Because 
he knew that he had executed an instrument in writing, theday 
after the bill of sale was executed, certifying and declaring, 
that “‘the satd bargain between himself and Warner was, that 
whenever Warner paid all demands that he held against him, 
the property was to be refunded back to the said Warner.” 

In our judgment, there was legal and competent evidence 
before the Jury, to maintain and support their verdict, over 
which the Court had no legitimate control. 

It has, however, been insisted that this Court will not con- 
trol the discretion of the Court below, in granting a new trial. 
The new trial was. granted in this case,‘on the ground that 


there was no legal and competent evidence to support the ver- — 


dict of the Jury. Upon an inspection of the record, we are 
of the opinion, that there is legal and competent evidence to 
sustain and support it; that it is not merely a question of dis- 
cretion, but a question of 7aw—for if there is any evidence 
which is properly the subject matter of consideration by the 
Jury, it is against:the law for the Court to set aside their ver- 
dict. ‘ 

[2.] Perhaps.there is noone feature more indelibly stamp- 
ed upon our system of jurisprudence in this State, than that 
which submits all questions of fact exclusively to the conside- 
ration of the Jury. The Court decides the law—the Jury find 
the facts, upon the evidence submitted to them by the Court. 

Let the judgment of the Court below, granting a new trial 
in this case, be reversed. : 





























